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O. W, Houchins v. John Plainos and Savo Plainos

Ne. 7304

Supreme Court of Texas

130 Tex. 413; 110 S.W.24 549; 1937 Tex. LEXIS 295

November 24, 1937, Decided

SUBSEQUENT HISTORY: {***1] Rehearing Over-
ruled December 29, 1937,

FRIOR HISTORY: Eror o e Court of Civil Ap.
pedls for the First District, in an appeal from Harris
Coumy,

DISPOSITION: Judgment of the Court of Cjvil Ap-
peals is reverscd and that of the djstrict coutt is affirmed,

CASE SUMMARY:

PROCEDURAL POSTURE: Appellant Attorney Gen-
eral of Texus sought veview of g Judgment from the Gal.
veston Court of Civil Appeals (Texas), which reversed a
ial court's judgment, dissolving a iemporary injunction
prohibiting appelles liquor licensees from selling vinous
or malt beverages in a sui brought by the Auorney Gen-
eral under Tox. Const, art, KVI, § 20 (amended 1891).

OVERVIEW: The licensees were granted a swte liquer
heense 10 sel! liquor and mai beverages in a city. The
voters of the city later elected 10 be a "dry” area. Subse-
quent to the election, the city voter's elected to dissolve
the municipality, and the rea was annexed 10 the city of
Houston, which was not a "dry® area, The Auorney Gen-
eral filed suit, seeking a lemporary injunction prohibiting
the licensees from selling liquor and beer. The wial eourt
1ssued the temporary njunction, which the appellare
court later dissolved. Upon further review, the courr re-
versed the appellutc court and affirmed the wial courr's

Judgment. The coun held that under the provisions of

Tex. Const. art. XVI. § 20 (amended 1891), once an arca
was voted "dry” it could not become “wer" without an

electior. for that specific purpose, The court determinsd
that the fact that the area was annexed by a "wet” cuty did
not have the effect of making the area "wer® again be-
cause no election for that purpose had been held. The
court fourd that § 20, with its many amendments, had
the effect of keeping "dry" areas dry uniess specificaily
changed by the voters of the area,

OUTCOME: The court reversed the appellate court and
affirmed the trial count's Judgment,

LexisNexis(R) Headnotes

Constiturional Law > Prokibition

Crimunal Law & Procedure > Criminal Offenses > fn.
toxiceting Liguors > Distribution & Sale > General
Overview

Governments » Local Governments > Elections
[HN1]Tex. Const. art. XV, § 20 (amended 1891) read as
follows: The legislature shall, at its first session, enact &
law whereby the qualified voters of any county, justice's
precinct. town or city, by a majority vote, from time 1o
ime, may determine whether the sale of intoXicating
liquors sha!l be prokibited within the prescribed limits,

Criminal Law & Procedure > Criminal Offenses > In.
toxicating Liguors > Distribution & Sale > General
Overview

Criminal Law & Procedure > Criminal Offenses > in.
foxicaging Liguors > Manufacture > General Overview
Gavernments > Local Governments > Elections
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[ANZ]Tex. Const. art. XVI, § 20 (amended 1891) reads
as follows: The open saloon shall be and is hereby pro-
hibited. The legislature shali have the power, and it shall
be 1s duty o define the term “open saloon” and enact
laws agamst such, Subject 10 the foregoing, the legisla-
ture shall have the power to regulate the manufacture,
sale, posscssion, and wansportation of intoxicating lig-
uors, including the power 1o establish & swle monopoly
on the sale of distilled liquors, The fegislature shall enact
alaw or laws whereby the qualified voers of any county,
justice's precinet or incorporated town or city, may, by a
majority vote of those voung, determine from time to
time whether the sale of intoxicating fiquers for beverage
purposes shall be probibited or legalized within the pre-
scribed limits; and such laws shall contain provisions for
voting on the sale of intoxicating liquors of various types
and various alcoholic content,

Constitutional Law > Prohibition

Criminal Law & Procedure > Criminal Offenses > In-
toxicating Liguors > Distribution & Sale > General
Overview

Governmenis > Local Governments > Elections
[EN3]Tex. Corst art. XVI, § 20 (amended 18%1) reads
as follows: In all counties, justice's precincts or meorpo-
raled towns or cities wherein the sale of intoxicating lig-
uors had been prohibited by local option elections held
under the laws of the State of Texas and in force at the
time of the taking effect of § 20, it shall continue to be
unlawful to manulacture, sell, barer or exchange in any
such county, justice's precinct or incorporated town or
cily, any spirituous, vinous or mall liquors or medicated
bitters capable of producing intoxication or any other
intoxicants whatsoever, for beverage purposes, unless
and until a majority of the quaiified voters in such county
or political subdivision thereo! voting in an election held
for such purpose shall determine such to be lawiul; pros
vided that this subsection shall not prohibit the sale of
alecholic beverages containing not more than 3.2 percent
alcoho! by weight in cities, counties or political subdivi-
sions thereof in which the qualified vorers have vored o
legalize such sale under the provisions of ch. 1186, 43rg
Leg.

Governments > Legislation » Effect & Operation >
General Overview

[HN4]In Texas where a power is expressly given by the
Texas Constitution, end the means by which, or the man-
aer in which it is 1o bhe cxercised, is preseribed, such
MEANs or manocy 1s exclusive of all others,

Governments > Leyistation » Inrerpreration

[HNS]IU is the inention of a legislative act that governs,
and statutes are often given an interpretation or construc-
tion not m technical accord with the literal words used,
Courts will not foliow the letter of a starute where to do
so would viclate the purpose of the act, and lcad 10 2
conclusion contrary 10 its evident intem. Courts should
comsider the history of the times out of which a constty-
tional provisions grew, the evils intended (o be remedied,
and the good sought 1o be accomplished in interpreting
constitutional provisions,

HEADNOTES
Local Option - Elections,

A terriory which has adopted local option within its
limits remains dry until vored wet at o subsequent elec-
uon held for that purpose in and for the samc identical
area, and the change or even the abolition of the political
ot corporaie enuty which comprised such area does not
alter this fact or rule of law.

Municipal Corporations .- Local Option.

Where a town has voted local option within its limits
a subsequent election to abolish its corporate existence
and bezcome a part of another city which is not local op-
tion does nol change its status regarding local option, as
having once vored the territory dry it can not be changad
by meraly voting upon a collateral matter.

Constitution -- Grant of Power.

Where the Consttution expressly grants a power and
prescrihes the means by which, or the manner in which,
it may be exercised, such means or manner is exclusive
of all others.

[#e=3]
ment,

Cosstitution -- Prohibition -- Amend.

The cllcet of the amendment 1o cur State Constitu.
tion in 1933, regarding prohibition, was to make the arca
of any county, justice’s precinct, town or clty, which was
dry prior w and at the tmce the entire State became dry
under a previous amendment 1o the Constitution, 10 con-
tinue to remain dry, but with the privilege of becoming
wel as 10 vinous and malt liquor of not more than three
and two-tenths per cent. aleoholic content by so voung ul
an election held lor that purpose in the exact territory
that had originally voted dry,

Constitution -- Prohibition - Statutory Construc.
tion -. Words and Phrases.

The phrase “any political subdivision thereol,” as
used in the prohibilion amendment o the Constitution,
was intended 10 {nclude towns and citicy, us courts will
not follow the letter of a statute where to do so would
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violate the purpose of the act, and lead 1o a conclusion
contrary to that inwended.

Lecal Option.

Under the constitutional amendment of 1935, the en-
ure Swte became wel cxcept as w those areas which
were dry at the time said smendment became effective.
Those areas, however, had the right [***3] 10 become
wet by so voting at an clection legally ordered and held.
in the formerly dry rerritory, under the local opton stat-
utes,

Municipal Corporations ~ Loeal Option -- Elec-
tions,

A city which had voted local option but later ceased
to exist as a municipal corporation and became a portion
of another city, still existed for the purpose of holding a
local option election to vote on the question of making it
lawful to sell intoxicating liguors within the area for-
merly voied dry.

SYLLABUS

Upon the affidavit of Q. W. Houchins, William
McCraw, Anorney General lor the State of Texas, under
the authority conferred by the "Texas Liquor Control
Act,” instituted suit against John and Savo Plainos, ask-
irg that & temporary injunction be issued restraining
them from selling liquor contalning in excess of one~hall
of one per cent, of alcohol in the area of the City of
Housten known as Houston Heights, and upon final hear-
ing that such injunction be made permanent. It was al-
leged that such area constitured a prohibited diswict by
virie of a valid local option elacrion, which was in full
force and effect at the me. The emporary injunction
was issued as prayed for. This judgment ["=*4]  vaas
reversed and the injunction dissolved by the Court of
Civil Appeals (106 8. W. (2d) 745) and Houchins has
brought error to the Supreme Court.

COUNSEL: William McCraw, Anotney General, Leon
O. Moses, Vernon Coe, Victor Beuldin, Sum Lane, M. ¢
Martin. Assistants Auorncy Qeneral, Licyd Davidson,
Jr., Legal Investigator, and Spurgeon Bell, Assistant Dis-
et Attorney, both of Housion, for plaintiff in error.

Where a district has legally adopted local option, g sub-
sequent electior, having for its purpose the consolidation
of said district with & city which is not local option, does
not have the cffect of changing the status of the districr
from local oprion to "wel.” Smith v. City of Port Arthur,
62 5. W, (2d) 385; Boone v. State, 10 Texss Crim. App.
418; Cohen v, City of Houstor, 205 S, W, 757, City of
Houston v. City of Magnolia Par, 115 Texas 101, 276 .
W. 685,

Sidney Benvow, Richard Burns, Andrews, Kelley, Kuith
& Campbeii, all of Housion, for defendants in error.

The constitutional amendment adopred in 1919 repealed
all local opuon laws, and the amendment of 1933, known
as the "wet amendment,” did not revive or resurrect the
former local option status [*F#81 of any of the political
subdivisions of the Sune, but only designated as "dry"
those counties, justice's precincts and incorporated towns
or citiex wherein local oplion was in force when (he
amendment of 1919 was adopted, and the particular tervi-
tory herein anvolved, not being in existence as a city or
own, at that time, having been incorporated in the City
of Houston, it could not be included in the designation.
Teal v. Siate, 90 8. W. (2d) 651; Ex paric Mills, 79 8. W.
555, Ex parte Heyman, 78 §. W, 349; Sutherland on
Statutory Construction, Vol. 2. par. 572,

JUDGES: Mr. Justice Crhiz delivered the opinion of tic
Court

OPINION BY: CRITZ
OPINION
[*415] [**549] Upon the affidavit of one . W.

Houchins the Honorable William McCraw, Allornoy
General of Texas, filed this suit in the diswict court of
Harris County, Texas, against John and Savo Plainos tw
enjoir. them, and 2ach of them, from selling or in any
way distibuting vinous or malt beverages conaining
alcohol in excess of one-half of one per cent, in the teri-
tory comprised within the area of whal was once the duly
incorporated City of Houston [**550] Heights, in Har.
tis County, Texas. On presentation (o him of the duly
[**+6] verified perition, the diswict court entered .an
order granting a temporary injunction as prayed for by
the Attorney General. Later Plainos appeared in the dis-
rict cowrt and moved to dissolve the emporary injung.
ton.  After g hearing the motion was overruled, and
Plainos appealed 10 the Galveston Court of Civil Ap-
peals. On final hearing in the last mentioned couwrt the
Jjudgment of the diswrict court was reversed and the wm-
porary injuncdon in all things dissolved. 106 5. W, (20
745. The case is before this Court on writ of error
granted on application of the Auorney Gencral We
pause here to remark that this suit was filed by authority
of the pertinent provisions of Housc Bill No. 77, Chapter
467, Acts Second Called Session, 44th Legislature, <f-
fective November 22, 1935, Also, the sct involved is
generally known as "Texas Liguor Control Act of 1935
Such act appears in Vernon's Texas Suatates, 1936, as
Articles 666 and 667, Penal Code.
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The case was wied in the district COUTt On an agreed
siatement of facts. Suek statersent i fairly brief, and we
here reproduce it in full.

"AGREED STATEMENT OF FACTS.

"It is hereby agreed by and between counsel for
plainciff and defendant [#%5771 that the following maters
are true and correct and the same are hereby admirted in
evidence in the shove cause. 1o-wit

"1. John Plainos and Save Plainos are the owners of
the place of business located ar 337 ty W, 19th Streer,
Houston, Harris County, Texas, 1ogether with the stock
ol beey, merchandise, [*418] lease and fixtures therein,
as provided by House Bill No. 77, Acts of the Second
Called Session of the 44th Legislature of the State of
Texas, by reason of license No, 3295 issued by the
proper authorities of the State of Texas.

"2. That the defendant is engaged in the business of
selling vinous and malt baverages comaining alcohol in
excess of one-half of one per cent by volume.

"3, That defendant is & person legally enttled 1w
such license and has complied with all laws necessary 1o
obtain the same, and as such license was duly issued and
delivered 1o him by the proper authorities of the State of
Texas, he is entitled 10 Operate swid place of business,
unless it is found that such place of business was and 18
located within what is termed g dry area,” as defined by
the said Texas Liquor Conwrol Act and the Constitution
of the Siatc of Texas.

"d. Thay on [##»g) September 15, 1912, Houston
Heights, where the defendant's place of business is now
located, was a separate municipality known as the Chy
of Houston Heights, and as such separate municipality
there was held in and for the City of Houston Heights »
valid local option election wherein the qualified voters
therein adopred local option and deicrmined that the sale
of liquor should not be permied within said territory.

"3. That on February 20, 191 8, through a vote of the
pecple of Houston Heights, the independen: municipality
of Houston Heights was dissolved, and that Lerritory or
Area was annexed to the City of Houston, and since that
tme has been an integral part of the City of Houston, and
Houston Heights as an independent municipality with a
separate form of government has not existed since such
time,

"6, That since September 13, 1912, when focal op-
tion was adopted in the municipality of Housien Heights,
there has never been held g local option election in and
for the territory which was known as Housion Heighis
where defendant's place of business is now located,
wherein lacal option was repealed, nor has there been
any clection held since that time whergin the sale of any

[*¥%9] vinous or malt beverages in excess of ope-half of
one per cent of alcohol by volume has been legalized.

"6a. There has never been 4 local option glecton
keld in and for the City of Houston,

7. That the territory or area which was formerly an
independent mumcipalily and known as Houston Heighes
1$ 00T coextensive with a justice's precinct, a Commis-
sioner's precinct, a city, town or county.

8. We further agree that the following is the only
question of law involved in this cause:

["417] 'Is that territory which was formerly tie
City of Houston Heighis, and now being a part of the
City of Houston, Marris County, Texas, a wet or dry
area?" .

As shown by the above agreed statemem of facis
this case involves byl one question, and that a question of
law. The question is' "Is tha wrritory which was for-
merly the City of Houston Heights, and now being & punt
of the City of Houston, Harris [*#551) County, Texas. 2
wet or a dry area?" By this we mean: Is the salc of in-
toxicating liquors now prohibited within the territory or
arca once comprising the eImitory or area of the now
defunct or abolished City of Houston Heighis, Harris
County, Texas? Before proceeding [***10] further we
decm it proper 1o quote and give a history of the severai
provisions of our State Constilution relating 1o the sale of
intoxicating liquors in this State. In this regard we begin
with the pertinent provision of the Constitution of 1876
and end with the pertinent consttutional provision
adopted August 24, 1935,

Scedon 20 of Article XV1 of the Texas Constitution
of 1876 [MN1]read as fllows:

"Sec. 20. The legislature shall, at its Firs, 5C53100,
€nact a law whereby the qualified voters of any county,
Justice's precinct, rown or city. by a majority vote, from
time to time, may determine whether the sale of inloai-
cating liguors shall be prohibited within the prescribed
limitg "

In 1891 Section 20 of Article XV] of our Constity-
Uon, supra, was smended so that it read as tollows:

"Sec. 20, The legislature shall at its first session cn.
act a law whercby the qualified voiers of any counly,
Justice's precinct, town, city {or such subdivision of a
county as may be designuted by the commissioners' court
of said county) may by a majority vote dewermine from
ime to time whether the sale of intoxicating Jiquors shal|
be prohibited within the preseribed limis ©

In 1919 Secrion [*++] 1) 20 of Artcle XV, supra,
Was again amended so that it read as follows:
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“Sec. 20, (&) The manufacture, sale, barter and ex-
change in the State of Texas, of Spirituous, vinous or
malt liquors or medicated bitters capable of producing
intoxication, or any other intoxicant whatever except for
medicinal, mechanical, scientific or sacramental pur-
pases, are each and all hereby prohibited.

"The Legislawre shall enact jaws 1o enforce this sec-
tign,

“(b) Until the Legislature shall prescribe other or dif-
ferent regulations on the subjoct, the sale of spirituous,
vinous or malt liguors, or medicated biuers, capable of
producing intoxication, [*418] or any other imoxicant
whatever, for medicinal purposes shail be made only in
cases of actual sickness and then soly upon the prescrip-
tion of a regular practicing physician, subjest 1o the regy-
lations applicable to sales under preseriptions in prohibe
ited territory by virtue of Article 598, Chapter 7, Title 11
of the Penal Code of the State of Texas,

"(¢) This amendment is self-operative and unt] the
Legisluture shall prescribe other or different penaities,
any person acting for himse!f or in behalf of another, or
in vehalf of any partnership,  [***12]  corporation or
association of persons, who shall, afier the adoption of
this amendment violate any part of this constitutional
provision, shall be deemed guilty of a felony, and shall,
upon conviction in a prosecution commenced, cartied on
and concluded in the manner prescribed by law iy cases
of fejonies, be punished by confinement in the peniten-
tary for a period of time not less than one vear nor more
than five years, without the benelic of any Jaw providing
lor suspended sentence, And the district courts and the
Judges thereof, under their cquily powers, shull have the
asthority w0 issuc, upon suit of the Attorney CGeneral,
Injunctions against infractions or threatened infractions
of any part of this constitutional provision,

"(d) Without affecting the pravisions herein, intoxi-
cating liquors are declared to be subject 1 the gencral
police power of the State; and the Legislature shall have
the power to pass any additional prohibilory laws, or
laws in aid thereof, which jt may deem advisable,

"(e) Liability for viclating any liquor Jaws in force at
the ume of the adoption of this amendment shall not be
affected by this amendment, and all remedies, civil and
criminal, for syck [***13}  violations shall be pres
served ”

In 1933 Section 20 of Article XVI of our Constity-
uon was again amended so thar it read as follows:

"Sec. 20, (a) The manufuciure, sale, barter, or ex-
change [n the Siate of Texas of spurituous. vinous or malt
liguors or medicated bitters capable of producing intexi-
cation, or any other mntoxicant wharever except vinous or
malt liquors of not more thag three snd two-tentlis per

cent (3.2%) alcoholic content by weight, (except for me-
dicinal, mechanical, scientific or sacramental PUrposes)
are each and all hereby prohibited. The Legislawre shall
enact laws to enforce ths Section, and may from time «w
ume prescribe regulations and limitations relative 10 the
manufacture, sals, barter, exchange or possession for sale
of vinous or malt liquors of not moe [**382] than three
and two-tenths per cent (3.2%) alccholic content by
weight, provided the Legislature 1#415] shull enact &
law or laws whereby the qualified voters of any county,
Justice's precinct, town or city may. by a majority vote of
those voting, determine from tlime 10 ume whether the
sale for beverage purposes of vinous or malt iquors con-
taining not more than three and wo-tenths [**¥14] per
cent (3.2%) alcohol by weight shall he prohibited within
the prescribed limits; and provided further that in )
counties in the State of Texas and in all political subdivi.
sions thereol, wherein the sale of imoxicating liquors had
been prohibited by local option clections held under the
laws of the State of Tcxas and in force at the time of the
1aking effect of Section 20, Article 16, of the Constitu-
uon of Texas, it shall continue to be unlawful 10 mang.
facture, sell. barter or cxchange in any such county or in
any such political subdivision therco, Zny Spirituous,
vinous or malt liquors or medicated bitters, capable of
produging intoxication or any other inoxicant whatso-
ever unless and until a majority of the qualified vouers in
said county or palitical subdivision thereof voting in an
clection held for such purpose shall determine it o be
lawful o manufacture, sell, barer and exchanye in said
county or political subdivision thereof vinous or mitlt
liquors containing not more than three and two-tenths pey
cent (32%) alcohalic coment by weight, and the provi-
sion of this subsection shall be self-enacting.”

In 1935 Scetion 20, supra, was agmin amended 5o a3
1o now [HN2Jread as [**#15] follows-

"Sec. 20. (a) The open saloon shall be and js hereny
prohibited. The Legisiature shall have the power, and i
shall be its duty w0 define the term ‘open saloon' and en-
act laws against such,

"Subject to the foregoing, the Legislature shall have
the power 1o regulae the manufacture, sale, possession
and transportation of intoxicatung liquors, including the
power 1o establish a Stawc Monopoly on the sale of drs-
tilled liguors,

"(b} The Legislaure shall enacy law or Jaws
whereby the qualified voters of any county, justice’s pre-
cinet or incorporated town or city, may, by a majority
vole of those voting, determine from tme W time
whether the sale of intaxicati ng hiquors for beverage pur-
poses shali be prohibited or legalized within the pre.
scribed limits; and such laws shall contam provisions (or
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voung on the sule of intoxicuting liguors of varioys lypes
and various alcoholic conent,

“(e) [HN3)In al counties, justice's PIECInGts or in-
corporated towns or cities wherein the sale of intoxicat.
ing liquors had been prohibited by local option elections
held under the laws of the Stage of Texzs and in force a
the time of the tking cffeet of Section [*420] 20, Ani-
cle [***16) XVI of the Corstitution of Texas, it shall
continue to be unlawfu! 1o manufacture, sell, barter or
exchange in any such County. Justice's precinct or incors
porated town or ¢ity, any Spiriluous, vinous or mali lig-
uors or medicated bitters capable of producing intoxica-
tion or any other inroxicants whatsoever, for beverage
purposes. unless and umil a majority of the qualified
voters in such cognty or political subdivision thereof
voting in an election held for such purpese shall deier-
ming such w be lawful; provided tha: this subsection
shall not prohibit the saje of aleoholic beveragey comain-
ing not more than 3.2 per cent alcabol by weight in cir-
ies, counties or political subdivisions thercof in which
the qualified voters have voted 1o legalize such sale un-
der the provisions of Chapler 116, Acts of the Regular
Session of the 43rd Legislatupe.

The constitutionsl provision last sbove quoted is the
one now 1n force in this State,

A veference 10 the agrecd statement, supra, will dis.
lose that 01 September 15, 1912, th= City of Houston
Heights was g separate duly incorporaied municipality.
Also, it is shown that it remained such at ail tirmes be.
tween such date and February 20, 1918, PR 17Y On the
last named dawe it Orporale existence was dissolved and
s werritory annexed 0 and became an integral part of the
wet City of Houston. Sines such last mentioned date the
City of Houston Hei ghts has ceased to exist as a separale
municipality,

On September 15, 1512, while the City of Houston
Heights was g Separale duly incorporared municipality,
diere was held in and for the fame 4 valid local option
election wherein the Qualilied voers determiped that
intoxicating liquors shoyld A0t be sold within its terriro-
nal imits. A reference o the several consiitutional pro-
visiens, supra, will disclose that at the time this ¢lection
was hed Section 20 of Anicls XVI of our Corstitution,
as adopted in 1891 was in effect. Under its plain provi-
1008 It was permissible to adopt Jocal option within the
area comprising the corporate limus of a [**553] 1own
o ¢ity. Since ng zlection on the guestion of local option
has been held ag regards the sriging ares of Houston
Heights since September 15, 1912, it is evident that jocql
Opton remained in fuil Force and effect in the areq in
whicn it was originally voted unti] he City of Houston
Heights was digsolved and its area annexad [rx181 (o

the wet City of Houston, s we understand this record,
no one questions this conelusion,

In 1919 Seetion 20 of Articie KVI of our Constty-
tion was again amended  The undouhted effect of this
amendment was 1o {*4211 abolisk all locai option arcas,
3s such, and 1o constitute the endre State of Texas dry
territory; not by virtue of any previous local ostion elec-
tions, but by virtue of the 1919 amendment itself,

As already shown, the Chy of Houston Heighis by
vote of its qualifizd clectors was annexed 10 the wet City
of Houston on February 20, 1918, Section 20 of Article
XVI of owr Constitation as amended m 1919 way
edopted in May of such vear. It thus appears that at the
time the City of Houstor Heights was abohshed and s
drca annexed (o the City of Houston Section 20 of Arii-
cle XVI of owr Constitation as adopred in 1891 was in
sffect. It was cerainiy then the law that the abolition of
the corporate exisience of the City of Houston Heighes
and the annexation of its territarial ares 1o the then wet
City of Houston did not in any way affect the area origi.
naily comprised within the corporate limits of the City of
Houston Heighits g regards local option. In other
[***19] words, it was certainly the law at the time the
City of Houston Heights voted 1o dissolve its corporate
existence and annex it iernitory 1o the wet City of Hous-
ton that when an area voted dry it remained dry unul it
was voted wet at g subsequent election held in and for
the samc identical ares which had theretofore voted dry,
and the change, or evep abalition, of the political or cor
porate entity which comprised such ares did not alter this
fact or rule of law. Medford v. State, 45 Texas Criin.
Rep. 180, 74 S. W. 768; Woods v, Bate, (Tex. Crim.
App) 75 8. W, 37: Oxley v. Allen, (Tex. Civ. App) 107
5. W. 945; Nelson v. Swete, (Tex. Crirmn, App} 73 5 W,
502; Ex parte Pollard. §1 Texas Crim. Kep. 438, 103 3.
W. 878, Hill v, Howth, 101 Texas 620, 111 3 W 649
Griffin v, Tucker, 102 Texas 420, 118 3. W.6%5and 19
S. W. 338; Ex parte Fields, (Tex. Crim. App) 86 S, W,
1022; Ex parte Curlee, $1 Texas Crim. Rep. 595, 103 §,
W. 8395 Ex parte Eiliont, 44 Texas Crim. Rep. 575,72 8.
W. 837: Ex parte Hayman, 45 Texas Crim, Rep. 332, 78
8. W. 349, Lowis v Srate, (Tex. Crim. App.} 127 5w
808. These authorities could be multiplied severa) fold.
but we think they are sufficiant lo eswablish {+#%20) 1he
rule of law we have announced,

Itxs contended that the ahove authorities do not ap-
ply in dis case because they deal with political subdis i
siens of counties abolished or changed by comunissian-
ers’ courts, while the present case deals with a city ahol.
ished by a vote of jts qualified electors and annexed 1o g
wet ¢ity in the same way. We think this contention is
unicnable. It is conceded that the City of Houston
Heighits did not exist 25 a municipality sfier Seprermbr
13, 1918, but n did oxist for locai option puwrposes umil
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the  [*422]  State-wide prohibition amendment was
adopied in 1919 That siatys was engrafied on it while it
existed as a city, and such statay conlinued 1o be 3o en.
grafied untii 1919, whep the entire State became dry,
When the people of Houslon Heights voted to become g
part of the wet City of Houston they did not vote on local
option at all. This must be rug, because, under the Jaw
10 effect, when Houstor Heights voted dry, and also un-
der te law in effect when Houston Heights vetad an-
nexation with the City of Houston, a territory once vored
dry could only be voted wei by strict compliance with
the then cxisting local option laws. Cermainly, such
[***21] local option laws dig noL permit local option
once voted into effect 1o be voted off by merely voting
0n a collareral matier, A reading of such statutes clearly
negatives such a conclusion, In this tegard it is sauled as
the law of [HN4]this State that where a power is ex-
pressly given by the Constitetion, and e means by
which, or the manner in which it is 1o be exercised. is
prescribed, such means or manner is exclusive of ull oth-
ers. Parks v. West, 102 Texas 1,111 8. W. 726, Ar the
ume the City of Houston Heights voted dry and at the
ume it was annexed (o the wer City of Houston the locul
option laws of this Statc govemned, and governed excly-
sively the matter of voting upon such question.

It is evident from what we have already said that we
hold that the territory or area comprising the City of
Houston Heighis as it existed on September 15, 1912,
became dry by virtye of the local option [**554] elec.
tion held on that date. Tt is further evident thar we hold
such territory remained dry, as such, until the entire State
became dry by the 1919 amendment of Section 20 of
Article XVI of our Constitution. We now comce o con-
sider what effect subsequent amendments 10 Section 20
[#**22] of Article XV, supra, have had on the status of
such temiory or area as tegards the question under dis.
cussion,

As already shown, Section 20 of Anicle XV1, supra,
was amended in 1933, By the werms of this amendment
the entirc State was continued as consvunienally dry
terTitory, except s 1o vinous apd malt liguors containing
not maore than three and two-tenths per cent. alcohol by
Weight. As to such liquors this amendment made the
entire State, as such, Wet, with certain exceptions and
limitations.  As 10 three and wo-tenths per cent. vinous
and malt liquors the 933 amendment provided for g
system of local option whereby the qualified voters of
any county, justice's preeinet, or town, or city could dew
termine {rom time to time whether the sale, ete., thereof
for beverage purposes should be therein prohibited. Thig
amendment then provided, in effect, that 4l counties and
poliucal subdivisions thereof [*423] wherein the sue of
intoxicating liquors had been prohibited by local option
elictions held under the laws of the Stare of Texas and in

force at the time of the taking effect of Section 20 of
Article XVI, supra, should be dry temitery as w all in.
toxicating liquors [¥%*23] uriess and until they should
be voted wet as to vinous and malt liquors containing not
more than three and two-tenths per cent. aleohol by
weight. The effect of this provision was o make the arsa
of any county, Justice’s precinet, or town, or city, which
was dry at the Ume the entire State became dry under the
amendment of 1919, sl dry tertitory; but with the privis
lege of becoming wet territory as to vinous and malt lig-
uors of not more than three and two-tenths per cent, ol
coholic content by so voting at zn election held in and far
the exact arca that had originally voted dry. Walling v,
King, 126 Texas 445, 87 5. W (2d) 1074; Coker v,
Kmeicik, 126 Texas 440, 87 5. W, (2d) 1076; Teal v.
State, (Civ, App.) 90 S, W, (2d) 651; Powell v. Smith,
(Civ. App.) 90 S. W. (2d) 942. It may be argued that this
amendment did not save the arcas of lowns and cites as
dry territory which had theretofore so voted, because it
only saves countes and political subdivisions thereof,
We are fully aware of the fact that ordinarily towns and
cities are not classed as political subdivisions of countivs,
In spite of this, we *hink the plrase “any political subdi-
vision thereof,” as used in this amendment, [1H"24] was
miended o cover and include 10wns and cites, [HNS I
is the intention of a legisiative act that governs, and stat-
utes are often given an interpretation or conswruction not
in technical accord with the lieral words used. Courts
will not follow the lewer of slatute where w do so
would violate the purpose of the act, and lead 0 2 con-
clusion contrary 1o its evident intent, Gilmore v, Waples,
108 Texas 167, 188 S. w. 1037; Edwards v. Morion, v72
Texas 152,46 8. W 792; Winder v. King, (Com, App) 1
5. W. (2d) $87; Travelers Insurance Co. v. Marshall, 114
Texas 45, 76 S. W, (2d) 1007; 3% Tex Jur, pp. 179 10
186, inclusive, and notes. [In Insurance Company v,
Marshall, supra, Chief Justice Cureron, speaking for this
Court, reviewed the zuthorities on this question at great
length, and in effect applied the above rules to the iner.
pretation of constitutional provisions. In that apinion it
Was expressly held that courts should consider the his-
tory of the times owt of which g consututional provisions
grew, the evils intended to be remedied, and the good
sought 10 be accomplished in interpreting constitutional
provisions, When we consider this amendment from its
four corners, [*%%25] gud in the hght of the story aur
of which it grew, the purported evils it sought 1o remedy,
and the purported good 11 sought to accomplish, 1 is cvi.
dent that it intended 1o save as dry all areas [*424] that
were dry at the time the 1915 amendment became cfive.
tive. where at the sume ime local option was provided
for in such areas by such 1933 amendment, In other
words, the phrase "any political subdivision thereof,” 45
used in this amendment, referred to and included the arca
of any juslice's precinet, or town, or city. From all tha
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has been said it is evident that we hold that the area
which once comprised the City of Houston Heights re-
mained  dry territory all during the time the 1933
amendment was in force,

We now come 1o consider whether the wrriory
which once comprised the corporate area of the now de-
funct City of Houston Heights is dry under the provisions
ol the amendment of 1935 That amendment is the one
now in effect and its provisions, construed in the light of
what [**555] has gone before, must govern this case,
By the terms of this amendment the entire Suate, as such,
15 again made wet as to all intoxicating liquors; bur with
certain exceptions and [**426] limitatioas. In effect,
this amendment containg provisions which make any
county, justice's precinct, or city, or town dry which was
dry at the time it became effective, It therefore preserved
as dry any county, Justice’s precinct, or city, or town
which was dry when it went into effect. Of course, any
such arey has the right 1o become wet by so voting at ap
election legally ordered and held for hst purpose under

present local option statutes. I this conneclion, how-
ever, we again note that such election must be held in the
same area that originally voled dry. As 1w the case ar bar
we hold that while it is trus that the City of Houston
Heights has long since ceased 1o exist as a municipal
corporation, still it yet exists for the purpose of holding a
local option election to voue on the question of making it
lawfu! 1o sell istoxicating liquors within the area origis
nally voted dry. Ex parte Fields, supra; Griffin v. Tucker,
supra. In this connection it will be noted that soch vore
may be had on the question of making such territory wet
as to all intoxicating liquors or only as to wine and beer
as defined by stawute.

The judgment of the Count of Civil Appceals is re-
versed and [**%27) that of the district court affirmed.

Opinion delivered November 24, 1937,
Rehearing overruled December 29, 1937
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Jay S. Myers, County Judge et al., Appeliants, v. Francisco J. Martinez et al., Appel.
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No. 13430
Court of Civil Appeals of Texas, San Antonio

320 8.W.2d 862; 1959 Tex. App. LEXIS 1868
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CASE SUMMARY:
PROCEDURAL POSTURE: Appellant county offi- Criminal Law & Procedure > Criminal Offenses > in-
cials challenged the decision of the mial court (Texas), toxicating Liguors > Distribution & Sale » General
which ordered 2 writ of mandamus requiring the officials Overview

to call an election o legalize the sale of alcoheliz bever- Criminal Law & Procedure > Criminal Offenses » In-
ages in the incorporated city of the county, Appellees foxicating Liquors > Manufacture > General Overview
were city residents and vorers, Governments » Local Governments » Elections

[HN1]Tex. Const, art. 16, § 20 (1935) states: (a) The
OVERVIEW: The voters instituted sought the issuance open saloon shall be and is hereby prohibiied. The fepis-
of a writ of mandamus requiring the officials to call an lawre shall have the power, and it shall be s duty w0
election to legalize the sl of aleoholic beverages in the define the term ‘open saloon' and enact la WS against such,
cily, which was located in 3 dry county. The wial coun Subject to the foregoing, the legislature shall have e
ordered the writ of mandamus o issue, On appeal, the power 10 regulate the manufacture, sale, possession asd
court affirmed, The court found that the petition was fransportation of intoxicating liquors, including the
issued and signed by the required number of qualified power 10 establish & state monopoly on the sale of dis-
voters residing in the city for an election 10 legalize the tilled liquors. (b) The legislature shall enact a law or faws
sule of alcoholic beverages in that ¢ity. The court held whereby the qualified voters of any county, justice's pra-
that the city could may vole w legalize the sale of liguor cinct or incorporated rown or city, may, by a majorily
within the corporate limits of the city, The court held that vole of those voting, determine from time (o time
the doctrine of local self-government required that the whether the sale of Intoxicating liquors for beverage pur-
will of the smaller unit, the city, controlled over the will poses shall be prohibited or legalized within the Dre-
of the larger unit, the county. The court held that the doc- scribed limits; and such laws shall contain provisions for
tring of local self-government would not suppoert a role o voting on the sale of imoxicating liquors of various 1ypes
the effect thar the county must control the precinet or and various alcoholic content,
Cily.

OUTCOME: The court affirmed the wial court’s issy- Criminal Law & Procedure > Criminal Offenses > In.

ance of a wnit of mandamus requiring the officials (o call loxicating Liquors > Distribution & Sale > Generql

an election 10 legalize the salc of alcoholic beverages in Overview

the city, which was located in 4 dry county. Governments > Local Governments > Duties & Powers
Governments > Local Gavernments > Elections

LexisNexis(R) Headnotes
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[HIN21Tex, Const. an 186, § 20 (1933) states; {c) In all
countics, justice's precisets or incorporated owns or cite
ies wherein the sale of intoxicating Liquors had been pro-
hibited by local optien elections held under the laws of
the State of Texas and in force a the time of the tking
effect of Tex. Const, art. XVI § 20, it shall continue 1o
be unlawful 1o manufacture, sell, barter or exchange in
any such county, jusiice's precinct or incorporated town
or city, any spiriwous, vinous or mals liquots or medi-
cated bitters capable of producing intoxication or any
other intoxicants whatsoever, for beverage purposes,
unless and unti] a majority of the qualified vorers in such
Counly or politicsl subdivision thereof voling in an elec.
tion held for sych purpose shall determine such to be
lawiul; provided that this subscction shall not prohibit
the sale of alcoholic beverages containing not more than
3.2 per cent slechol by weight in cities, counties or po-
litical subdivisions thereof in which the qualified voters
have voted 10 legalize suck sale.

Constitational Law > Relations Among Governments »
General Overview

[HN31The doctrine of loca) self-government requires that
e will of the smaller unit shull conuo! over the will of
the larger unit. The doctrine of local self-government
will not support a rule to the effect that the county must
conuwol the precinet or ¢ ly.

OPINION BY: [**1] MURRAY

OPINION
(8621 w. 0, MURRAY, Chief Justice.

This suit was instituted by Francisco J. Martines and
otiers against Jay 8. Myers, County Judge of Dimmit
County, W, B, Johnson, H H. Herrington, C. W, Barker,
and J. L. Hester, County Commissioners of Dimmit
Coumty, each in his olficial capacity, seeking the issy-
ance of a writ of mandamus requiring them 1o call an
election 1o legalize the sale of alcoholic beverages in the
incorporated city of Asherton in Dimmit County. Afierg
hearing, the wial court ordered the writ of mandamus o
1ssue, and the County Judge and Commissioners have
prosecuted this appeal.

It appears that 2 petition was issued and signed by
the required number of qualified voters residing in Ash-
erton for an election 1o legalize the sale of alcoholic bev-
erages in that City. The Commissioners' Court appar-
ently refused 1 order the elaction because the County of
Dimmit had therewofore heid a county-wide ¢lection in
which a majority of the electorate had voted 1o prohibit
the sale, manufacture ang barter of all alcoholic bever.
4ges in the entire county of Dimmit, and being of the
opinicn [*863] that it would be iliegal 1o hold the elec.

tion petitioned for [*#2] i 4 dry county, the Commis-
sioners’ Court refused the petition,

The question here presented s whether or not a city
located within a dry county may vole w icgalize the sale
of liquor within the corporae limits of such City. [n
1933, 1he people of Dimmi Coumty, in a county-wide
election, voted 1o permit the sale of 3.2% beer, but in
1935, in another county-wide election, the people of that
county voted (o prohibit the sale of all alcoholic bever-
ages within the county. In 1933, e voters of Texas
adopted a constitutional amendment permitting the sale
of 3.2% beer, with the provision that elections could he
held throughout the State, in counties, justice precincis,
or cities and tawns, to prohibit the sale of such 3.2%
beer. 1933 Amendment of ar. 16, § 20, Texas Consiity-
tion, Vernon's Ann.St. In 1935, Section 20 of Article 16
was again amended authonzing the sale of various kinds
and iypes of intoxicaling liquors within the Sate, and
providing that clections could be held in counties, pre-
cincts, incorporated cities or towns to prohibit or legalize
the sale of such aleoholie beverages. The amendment
further provided that all termitory of the State which was
legally dry [**3] at the time of the adoption of state-
wide prohibition in 1919, should remain dry ferritory,
unless an election was held in such county, precinct, in-
corporated city or town to legalize the saje of alcoholic
beverages therein. It was after the adoption of this 1918
amendment to the Constitution that Dimmig Counly
voled prohibition on a county-wide basis, and thus we
have the queston as to whether or 00t an incorporand
city located within a county that has adopted county.
wide prohibition since the 1934 amendment may hold an
election and legalize te sale of alcoholic beverages
within the corporate limits of such g city.

The question above stated is of Statewide impor-
fance, and for that reason we think it weuld be well o
here state the history of the constitutional provisions and
statutes affecting 1he sale of intoxicating liquor in Texus.
This history may be divided into lour chronological peri-
ods: First, the peniod from 1876 1o 1887, second, whe
period from 1887 10 1919, third, the period from 1933 (o
1935, and fourth, the period from 1935 10 the present
time.

When the 1876 Constitution of the State of Texas
was adopied it was lawful 10 scl] inloxicating beverages
thraughout [*#4] the Stare. The plan of local eprion
elections on the liqguor question were inroduced by this
Constitution, Secuon 20, of Anicle i6, of thar Constity.
don provides:

"The Legislatun: shall, at s first session, enact a
law whereby the qualified voters of any county, justice’s
precinct, 1own or eity, by a majority vote, from time 10
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time, may determine whether the sale of inoxicating
liguors, shall be prohibited within the prescribed lirits,”

The Legistature, in Kesping with the manca given
1t in the above section, passed the first statute to bring
local option of the sale of intoxicating liquor into effect,
The pertinent part of this statute reads as follows:

"t F % it shall be the duty of the Cemmissioners'
Court of each county in the State, upon the writien peti-
tion of fifty qualified voters of said county, or upon such
petition by twenty qualified voters of any Justice's pre-
cinct, town or city therein, to order an slection o be held
by the qualificd voters of said county, }ustice's precinct,
town or city, as the case may be, 1o determine whether
the sale of intoxicating liquors, and medicated biners
producing intoxication, shall be prohibited in such
county, Justice’s [**3] precinct, town or city, or not; * #
*" 8 Gammel's Laws 862,

It will be seen that both the constitutional provision
and the statnte provided for an election to determine
whether the sale of liquor should be prohibitad, but neis
ther provided for an election to legalize the sale of liguor.

[*864] The furst case discussing the constitmional
provision of 1876 and the statute enacted in keeping
therewith was Whisenhunt v, State, 18 Tex.App. 491,
The effect of this opinion was to hold that even though a
county should vete dry, nevertheless, a Justice's precinct
or a city or town within such a county could hold an
election and legalize the sale of alcoholic beverages
within its borders. In other words, it put the county on
an equal footing with a Justice's precinct or an ncorpos
rated ¢ty or town. The court there said:

"One of the primary intentioas was 1o give 10 jus-
tice's precincts, cities and 1owns in the county the same
right 'from time to time' to test the marter by election as 1
county should have * * *

“In a word, the enumerated subdivisions, recognized
both in the Constitution and the law, were vesied with
the same rights as were counties, provided they might
desire [**6] 1o exercise and enforce such rights inde-
pendently of county action. To sdy they cannot have it
independently of the rest of the inhabitants in a counry
would be to nullify what every one must concede is the
plain intention and provision of the law "

In 1886, a like decision was madc by the Court of Ap-
peals in Woodlief v, Swle, 21 Tex. Civ, App. 412, 2
SW. 812,

Thereafter in 1887, the Legislature cnacted a statute
which had the offcct of setring aside the holding of the
opimions in the two above cases. That law provided in
part as follows:

" * % bur when prohibition has been carried at un
election ordered for the entire county, no clection on the
question of prohibition shall be thereafter ordered in any
Justices precinct, town, or city of said county until after
prohibition has been defeated at a subsequent election for
the same purpose, ordered and held for the entire county,
in accordance with the provisions of this title: nor in any
case where prohibition has carricd in any jusuces pre-
cinct shall an eieciion on the question of prohibition he
ordered thereafter in any town or city in such precinct
unti] after prohibition bas becn defeated at a subsequent
election [**7] ordered and held for such entire precinet.”
Gammel's Laws of the State of Texas, art. 3238, p. 896.

Thus the Legislature interpreted the constitution and
laws relating 10 the sale, etc., of intoxicating liquor to he
a one-cdge sword, and tierealler you could have a dry
precinct in a wet county, but not a wet precinct in a dry
county.

This Act of the Legislature was held 1o be constitu-
uonal in Kimberly v, Mortis, 87 Tex. 637, 31 S.W. 808
See also, Board of Trustees of Town of New Castle v,
Scou, 125 Ky. 545, 101 8.W. 944,

This brings us to the second period hersinahove
mentioned, The statute enacted in 1887 remained in of-
fect until 1919, when it apparently was repealed by the
adoption of natignal profibition. Conc v. Staw, 40
Tex.Cr.R. 508, 236 §.W. 485, In any event it was re-
pealed by not being included in the Revised Civil Star
utes of 1925, During the period this statute was in cffeet
there were a4 number of decisions to the effect that the
voters could not create by election a wel precinct in a dry
county. Griffin v. Tucker, 102 Tex. 420, 118 S.W, 635;
Ex parte Fields, 39 Tex CrR. 50, 46 S.W. 1127; Ex paite
Pollard, 51 Tex.Cr.R. 488, 103 S.W. 878, After the adop-
tion [**8] of nation-wide prohibition in 1919, und und
its repeal in 1933, there were no further decisions upan
this question.

We now reach the third period. In 1933 there was 4
constitutional amendmen, art. 16, Sec. 20, of our State
Constitution, so as to permit the salc of 3.2% beer. sub-
Ject to local oprion slections. After the adoption of this
amendment it was held that s justice precinct or an in-
corporated city or town could not legalize the sale of
3.2% beer in & county that had adopied countywide
[*863] prohibition prior to 1919, Walling v, King, 126
Tex. 446, 87 S W.2d 1074, Coker v. Krmeicik, 126 Tex,
440, 87 S W .2d 1076,

This brings us 10 1935, when Section 20, Article 18,
of the Texas Constilution was aguin amended and
adopted in its present form, reading as follows:

"§ 20. Intoxicating liquors; open saloon; regulation;
local option
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“Sec, 20. (a) [HN1]The open salcon shall be and is
hercby prohibited.

The Legislature shall have the power, and it shall be
its duty to define the term 'open saloon' and enact laws
against such.

"Subject to the foregoing, the Legislature shall have
the power 1o regulate the manufacture, sale, possession
and ransporiation of intoxicating [*#*9] liquors, includ-
ing the power 10 establish ¢ Stare Monopoly on the safe
of distilled liquors.

“(b) The Legislature shall enact a law or laws
whereby the qualified vowers of any counly, justice's pre-
cinct or incorporaed town ar city, may, by a majority
vote of those voting, determine from tme 1o time
whcther the sale of intoxicating liquors for beverage pur-
poses shall be prohibired or legalized within the pre-
scribed limits; and such laws shall contain provisions for
voting on the sale of intoxicating liquors of various types
and various alcoholic content.

[HNZ2]"(e) In all counties, Justice’s precinets or in-
corporated towns or cities wherein the sale of inloxicat-
ing liquors had been prohibited by local option elections
held under the laws of the State of Texas and in force ar
the time of the taking effect of Section 20, Artcke XVI
of the Constitution of Toxas, it shall continue 1o be
unlawful to manufacture, sell, barter or exchange in any
such county, justice’s precinet or incorporawd town or
cily, any spirituous, vinous or malt Hquers or medicared
bitters capable of producing intoxication or any other
imoxicants whatsocver, for beverage purposes, unless
and until a majority of [**10] the qualified voters in
such county or political subdivision thereof voting in an
clection held for such purpose shall determine such to be
tawful; provided that this subsection shall not prohibit
the sale of alcoholic beverages containing not more than
3.2 per cent alcohol by weight in cities, counties or po-
litical subdivisions thereof in which the yuahfied voters
have voted o legalize such sale under the provisions of
Chapter 116, Acts of the Regular Session of the 43rd
Legislature. As amended Aug. 11, 1891, proclamation
Sepl. 22, 1891; May 24, 1919; Aug, 26, 1933, Aug. 24,
1935."

Article 666-32, Vernor's Ann.Penal Code. was en-
acted 1o carry these provisions imo effect It uses lan.
guage very similar Lo the provisions of said Section 20 of
the Constitution and provides for elections o prohibit or
legalize the sale of alcoholic beverages,

The question of whether or not a precinct, town oy
city may hold an election 1o "legalize” the sale of alco-
holic beverages under the present Constitution and sial-
ute has never been passed upon by any Court in this
State, 50 far as we are able 1o determine.  Appellant

seems (o rely primarily upos the following four cases:
Houchins v. [**117 Plainos, 130 Tox. 413, 110 8.wW.id
549; Jeckson v. State, 135 Tex.CrR. 140, 118 S.W.d
313; Walling v. King, 126 Tex. 446, 87 S W.2d 1074;
Mayhew v. Garrett, Tex Civ.App., 90 S.W.2d 1104, [n
the Houchins v. Plainos case the Court went no further
than to hold that a dry city could not be made ino a wet
city by simply dissolving the city and Uansferring the
territory into another city thar was wel. In the Jackson
case, regardless of the general statements made in the
opinion, the Court went no further then to hoid that
[*866] if county-widc prohibition exisied a1 the time of
the adoption of the constitutional amendment in 1933, 3
precinct in such a county could not hold an election ©
legalize the sale of liquor in such precincy, so long as Ure
county remained dry. In Walling v. King, the Count held
that where a county was dry in 1919, and aficr the adop-
tion of the 1933 amendment vored against Jegalizing the
sale of 3.2% beer, a city within such county could not hy
an election legalize the sale of 3.2% beer in such cily. n
Mayhew v. Garrett, the Court held the same thing as in
the Walling case, except that the case related 1o 4 jus-
tice's precinct rather than 1o a ¢city. None [%#12] of these
cascs passcd upon e guestion we have before us here,
It is plain from the provisions of the 1935 amendmcent
and the stature enacted thereunder, that the Legislature m
submitting the constiotional amendment and enacting
the statute, and the people adopting the 1935 amcnd-
ment, intended that counties, justice's precincts and in-
corporated cities or towns should be on an equal footing,
and that by complying with the provisions of the law
cither of them might hold an election al any time o vi-
ther "legalize” or "prohibit” the sale of alcoholic bever-
ages, in kecping with the provisions of Sec. 40, art. 666,
Vernon's Ann.Penal Code. The anly limitation is that un
elecion for the same purpose in the same area must not
be held oftener than once a year, gs is provided by Arii-
cle 666-32, which reads in part as follows:

"No subsequent clection upon the same issue shail
be held within one (1) year from the datc of the last pre-
ceding local option election in any county, justice's pre-
cinct, or incorporated city or 1own.”

Fox v Burgess, Tex., 302 SW.2d 405; Miwchell v.
McCharen, Tex.Civ.App., 119 S.W.2d 676. To hold oth-
erwise would be to say that the Legislature and the
[**13) electorate of this State did a useless thing in add-
ing the words "or legalized” to § 20, ant, 16, of the Con-
stitution as adopted in 1935, and 1o ignore the plain lan-
guage contained in the Liquor Act, arl. 666-32, Vernon's
Ann.Penal Code.

Appellant contends that where 4 county was voted
dry the arca is fixed, and the entire county remains dry
until the same area voles wet, and that therefore vou caa-

Page 4



FME WY RYwE 1 swlan

FIUHTANURLRY RURER

P08/

(=

+713 220 4200 T~138 8 P13

32C 8, W.2d 862, *: 1959 Tex, App. LEXIS 1868, **

not have a wet precinct or city in a dry county. We are
aware of the fact that such was the holding of the Courts
of Texas so long as the statute passed in 1887, 9 Gam-
mel's Laws, p. 894, was in effect. Since the repeal of
that statute the reason for the holding has disappeared
and the Courss should follow the plain Janguage of the
Constitution and statutes as they now read. Art, 16, § 20,
Constiwtion, and arts. 666 and 667, Vernon's Ann.Penal
Code.

Appellant further comends that the theory of local
self-government requires that the will of the county
should centrol over the will of the precinct or clty, We
do got agree.  [HN3]JThe docinine of local self-
government requires that the will of the smaller unit shall

conurol over e will of the larger umt, The decuine of
local seli-government {*#14] will not support a rule '
the effect that the county must control the precinct or
city.  To follow appellant's contention to an ultimate
conclusion, the principles of local self-government
would require that the will of the people of the S
should conwrol over the will of the county, and the will of
the people of the United States should control over the
will of the people of the Stae. We are aware of the fact
that olien the Siate does dominate the county, and the
federal government, the State government, but we do not
think this is based upon the principles of local self-
government, it is buscd upon other principles or reasons.

The judgment of the irial court is affirmed.
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